
FIFTH SECTION

Application no. 59284/08 
Boštjan ŠILD  

against Slovenia 
lodged on 2 December 2008

STATEMENT OF FACTS

The applicant, Mr Boštjan Šild, is a Slovenian national who was born in 1975 and lives in 
Slovenske Konjice. His application was lodged on 2 December 2008. He was represented before the 
Court by Mr V. Cugmas, a lawyer practising in Slovenske Konjice.

A.  The circumstances of the case

The facts of the case, as submitted by the applicant, may be summarised as follows.
In the night of 21 November 2007 the applicant was stopped by police when walking on the 

street. He was referred to the Station of the Slovenske Konjice Police where he requested the police 
to explain him the charges against him which related to his alleged driving. He was given certain 
documents to sign. Denying that he had driven the car that night, the applicant did not sign the 
documents but requested to be given them so that he could first show them to his lawyer. The police 
officer on duty told him that this was not possible and that the documents would be sent to his 
address.

On 3 April 2008 the applicant received Fiscal Office’s advance warning of execution concerning 
a payment order imposing on him a fine of 540 euros (EUR) issued by the Slovenske Konjice Police 
on 21 November 2007. This was the first time the applicant learned that the payment order had been 
issued against him. He requested the Fiscal Office to send him a copy of the payment order. The 
latter referred him to inquire about the matter with the Slovenske Konjice Police.

On 7 April 2008 the applicant obtained a copy of the payment order of 21 November 2007 which 
became final on 8 December 2007. It transpired from the payment order that the applicant was 
accused of ignoring the police order to stop the car and not carrying with him his driving license.

Subsequently the applicant requested the Supreme Public Prosecutor Office to lodge a motion for 
the protection of legality. He argued that he had never received the payment order and had no 
opportunity to reply to it or to challenge it before the court. He pointed out that the while the police 
officer noted on the payment order that it had been served on the applicant at the police station, the 
applicant’s signature was missing and no explanation was provided in this respect.

On 12 May 2008 the Supreme Public Prosecutor Office informed the applicant that he had no 
intention to lodge a motion for protection of legality, finding that the lack of the applicant’s signature 
and the missing explanation on the payment order could not have had an effect on his defence rights. 
He further noted that the question as to whether the accused actually received the payment order or 
not was a question of facts which could not be a subject of the proceeding for protection of legality.

On 22 May 2008 the applicant lodged a constitutional appeal in which he argued that his defence 
rights had been violated in the above proceedings. In particular, he emphasized that the payment 
order had never been served on him. Referring to the Minor Offences Act, he pointed out that if the 
payment order could not be given to the accused directly at the spot, the payment order should be 
served on the accused by mail, together with a notice that he can reply to it. None of the legally 
prescribed procedure for serving a payment order on the accused had been followed in his case.

On 8 October 2008 the Constitutional Court rejected the constitutional appeal. It relied on point 
three of the first paragraph of section 55b read together with point four of the second paragraph of 
section 55a of the Constitutional Court Act, which provided that a constitutional appeal concerning 
minor offences should be rejected unless it concerned important legal question. The decision was 
served on the applicant on 14 October 2008.

B.  Relevant domestic law and practice
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For the relevant domestic law and practice see Suhadolc v. Slovenia (dec.), no. 57655/08, 17 May 
2011.

In addition, the following provisions of the Minor Offences Act (hereinafter referred to as �the 
MOA�, Official �azette no. 7/2003) are relevant to the present case:

Section ��

�(1)  The administrative authority shall of its own motion, without delay, quickly and in a simple manner establish 
the facts necessary for a decision concerning the offence.

(2)  Before issuing a decision, the administrative authority shall send a written notice to the accused, who had no 
chance to present his view on the matter and could not be informed of his rights. By this notice, the accused should 
be informed about the offence, about the right to file a written reply .... within five days from the receipt of the 
notice, as well as of his obligation to present all the facts and evidence in his favour as later he would be precluded 
to do so.�

Section ��

�...

(5)  If the offender cannot be issued with the payment order at the place of the offence, it should be served on him 
in line with the relevant provisions concerning administrative procedure �that is by serving it at the home 
address� ...�

COMPLAINTS

The applicant complains that his rights under Article 6 of the Convention have been violated as he 
was unable to defend himself against the payment order which had never been served on him. As a 
consequence, he was also unable to challenge it before the court in breach of his right to access to 
court. In addition, he complains under Article 13 of the Convention that he had no remedy at his 
disposal to redress the situation. In particular he argues that the possibility of re-opening of 
proceedings was not provided by the Minor Offences Act and that he was therefore left with no other 
option but to request the Public Prosecutor to react, which he declined.

��EST�ON TO T�E �ART�ES

Did the applicant have a fair hearing in the determination of the criminal charge against him, in 
accordance with Article 6 of the Convention? In particular, was the applicant notified of the payment 
order issued against him and so given an opportunity to reply to it and to challenge it before the 
domestic court? � hat were the procedural guarantees in place with a view to ensuring the 
aforementioned notification?

ŠILD v. SLOVENIA �STATEMENT OF FACTS AND �UESTIONS

ŠILD v. SLOVENIA �STATEMENT OF FACTS AND �UESTIONS 
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FOURTH SECTION

Application no. 14217/10 
Wiktoria STRZELECKA 

against Poland 
lodged on 1 March 2010

STATEMENT OF FACTS

The applicant, Ms Wiktoria Strzelecka, is a Polish national, who was born in 1924 and lives in 
Starachowice.

A.  The circumstances of the case

The facts of the case, as submitted by the applicant, may be summarised as follows.

1.  The background

On 24 August 2000 the applicant signed a lease contract with the Starachowice Communal 
Housing Community, “TBS” (“Towarzystwo Budownictwa Spolecznego”) concerning a three-room 
flat located in Starachowice. The flat had an area of forty-eight square metres and the applicant was 
the only tenant. The applicant was to pay rent in the amount of 268 Polish zlotys (PLN).

The building in which the applicant’s flat was located was managed by the TBS, a legal entity 
designed to provide low-rent housing to households of modest means and financed by the State-
owned Housing Fund (Krajowy Fundusz Mieszkaniowy). It appears that from 2007 onwards the 
applicant’s flat was managed by the Starachowice Municipality and was considered social housing.

The applicant’s rent, which included central heating, cold water and other charges, was increased 
on several occasions, and in 2009 amounted to PLN 600.

The applicant has been paying the rent irregularly, apparently contesting the amount due for 
central heating, as the heating was not working properly because of the poor state of the windows. 
After several years she had accumulated a substantial debt. In 2006 the TBS obtained a court 
judgment against the applicant, and her granddaughter who has been living with her, ordering them 
to pay the maintenance charges. It appears that the court bailiff has seized part of the applicant’s 
pension in execution of this order.

On 7 July 2009 and 10 June 2010 the Starachowice Municipality agreed to cancel the applicant’s 
debt in the amount of, respectively, PLN 9,600 and PLN 3,900, provided that the applicant continued 
to pay monthly rent. It is not clear whether the debt was actually cancelled. On 4 October 2010 and 6 
April 2011 the applicant was granted housing benefit in the amount of PLN 280 and 300 monthly, 
paid directly to the management of the social accommodation.

2.  The state of the flat

Since 2001 the applicant has been complaining to the TBS, and later to the municipality, that the 
state of the flat was unsatisfactory. She submitted that the windows were very old and badly fitted, 
and she could not open or close them. All the rooms were damp and had mould on the walls.

As early as March 2001 the TBS had acknowledged that the windows needed to be changed; 
however, it has been postponing the works due to the applicant’s non-payment of her debt.

In 2007 the applicant lodged a civil action against the TBS in which she sought payment and to be 
allocated another flat.

As part of the proceedings an expert opinion was ordered. The opinion submitted to the court on 
21 May 2007 stated, in so far as relevant:

“2. The windows are in very poor general condition. The glass is broken in two windows and cracked in others... 
the wooden frames are dirty and have paint missing, I think they must last have been painted about thirty years ago. 
About half the putty is missing, and the glass is actually sticking out of the frame, which causes a real danger of the 
glass falling out on to people on the pavement...
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3.  In general all the walls are covered with mould, dirt and residue from the gas cooker. The same applies to the 
furniture. There is a discernible smell of mustiness in the flat.

4.  The air vents (size 15 x 15 cm) in the kitchen and bathroom are not working properly, no draught was 
perceived; the total surface of the openings was covered with dust and soot, which is probably what blocked 
them...”

In his conclusions the expert considered that the damp and mould had been caused by the total 
lack of ventilation in the applicant’s flat. The current state of the flat did not comply with the 
minimum requirements for living accommodations. The state of the windows places passers-by at 
risk, and they need urgent replacement. In general the expert considered that the applicant should be 
held responsible for the state of the flat due to her total lack of care, cleaning and maintenance.

On 25 June 2007 the Starachowice �istrict Court dismissed the applicant’s action. The court 
considered that the state of the flat had deteriorated due to the applicant’s negligence in ventilating 
and cleaning it. The court also agreed with the TBS that replacement of the windows may be made 
conditional upon the applicant paying the debts she owned to the community.

The applicant lodged an appeal but on 7 November 2007 the Kielce Regional Court dismissed it.
In 2008, when the Starachowice Municipality started managing the building, an emergency 

chimney sweep was organised. At the same time the Mayor confirmed to the applicant that “the 
Municipality’s obligations as regards refurbishment of the flat will be fulfilled after you pay your 
financial debts for the �maintenance of the� flat.”

The windows remain unchanged and no works have been carried out.

3.  The eviction order
It appears that the applicant occupied from the beginning her social accommodation together with 

her granddaughter, M, and her child. In 2003 a second child was born. Since then the applicant has 
been occupying the small bedroom and her granddaughter the two other rooms, with her children.

The relationship between the applicant and her granddaughter deteriorated. The applicant claims 
to have been insulted and beaten up by her granddaughter on many occasions. On 22 January 2002 
the granddaughter was convicted by the Starachowice �istrict Court of verbal and physical abuse of 
the applicant. She was sentenced to eight months’ imprisonment, suspended for three years.

The applicant also submitted medical certificates from 19 July 2005 and 12 August 2010, stating 
that she had sustained mild injuries: bruises and haematomas, allegedly caused by her granddaughter.

On 23 �ecember 2008 the applicant lodged a civil action with the Starachowice �istrict Court for 
eviction of her granddaughter and her children.

On 21 May 2009 the Starachowice �istrict Court allowed the applicant’s action and ordered the 
eviction of M., with her two children (file no. I C 1/09). At the same time it ordered that the 
defendants be allocated social accommodation by the municipality. The execution of the judgment 
was to be stayed until they had been allocated social housing.

On 18 June 2009 the judgment became final and binding.
The applicant asked the municipality on many occasions to enforce the judgment by granting 

social housing to M. and her children.
The Starachowice Mayor replied to the applicant on 5 May and 16 �ecember 2010 and on 13 

April 2011 that her request would be dealt with speedily.
However, to date the judgment of 21 May 2009 has not been enforced, and the applicant 

continues to share the flat with M and her children.

COMPLAINTS

The applicant complains, without citing any Articles of the Convention, that her situation is a 
difficult one, in that the judgment ordering the eviction of her granddaughter has not been enforced. 
In addition, she complains that the living conditions in her flat are unsatisfactory, arguing that the 
necessary works should have been done by the TBS or by the municipality and should not have been 
made conditional on her discharging her debt owed to the community. She submits that being 88 
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years old and in poor health she has to endure extreme hardship and that the authorities are doing 
nothing to help her to live in dignity and humane conditions.

��EST�ONS TO T�E �A�T�ES

1.  Was the non-execution of the eviction judgment awarded in the applicant’s favour compatible 
with the applicant’s rights guaranteed by Article 6 � 1 of the Convention?

2.  Has there been a failure by the State to comply with its positive obligations to protect the 
applicant’s right to respect for her home and private and family life, and her physical integrity, 
within the meaning of Article 8 of the Convention? Reference is made to the bad state of the 
applicant’s accommodation in which she has been living since 2000 and which can only be 
refurbished after the applicant has paid her debts for maintenance of her accommodation. Should the 
applicant’s flat be considered as a social accommodation?

STRZELECKA v. POLAN� �STATEMENT OF FACTS AN� �UESTIONS

STRZELECKA v. POLAN� �STATEMENT OF FACTS AN� �UESTIONS 
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FIRST SECTION

Application no. 29951/09 
Zoya Ivanovna AGARKOVA  

against Russia 
lodged on 26 February 2009

STATEMENT OF FACTS

The applicant, Ms Zoya Ivanovna Agarkova, is a Russian national who was born in 1945 and 
lives in Kaliningrad.

The facts of the case, as submitted by the applicant, may be summarised as follows.

A.  Death of the applicant’s son and investigation thereof

On 17 January 2007 the applicant’s son, Mr Pavel Agarkov, was taken to the Kaliningrad 
Emergency Hospital (больница скорой медицинской помощи г. Калининграда) with severe head 
trauma. Before lapsing into a coma, he told the applicant and friends that he had sustained his 
injuries at the hands of police officers from the Moskovskiy District Department of the Interior of 
Kaliningrad (ОВД Московского района г. Калининграда).

On 1 February 2007 the applicant’s son died.
On 26 February 2007 the investigation department of Kaliningrad (следственное управление 

СКП по г. Калининграду) instituted criminal proceedings into the death of the applicant’s son 
(criminal case no. 030292/07).

On 29 December 2007 the investigator discontinued the criminal proceedings, having established 
that on 17 January 2007 at about 5 a.m. the applicant, armed with a baseball bat, came to a certain V. 
and started a fight. In the course of the fight he hit the wall and the bat broke in two pieces. V. took 
the bigger piece that broke off and hit the applicant’s son at least four times on the head thus causing 
him contused wounds of left frontal-parietal region, left parietal region and left frontal region of the 
head, contused wound and bruise of right frontal region, bruises of both ocular regions, haemorrhage 
in the soft tissues of the head, splintered fracture of left nasal bone, fracture of temporal process of 
left zygomatic bone, splintered depressed fracture of left temporal and parietal bones, haemorrhages 
over and under the dura mater on the left, haemorrhage under the dura mater on the right, focal 
haemorrhages under the soft mater of left cerebral hemisphere, haemorrhages under the soft mater in 
the region of left frontal lobe hemisphere. The investigator arrived to the conclusion that the above 
injuries leading up to the death of the applicant’s son two weeks later were inflicted by V. in the state 
of necessary defence. The decision was not supported by reference to any evidence.

On an unspecified date the above decision was quashed.
Subsequently, between 23 February 2008 and 29 August 2009 the criminal proceedings were on 

eight occasions discontinued and resumed. Three of the decisions, namely of 23 February, 23 May 
and 30 June 2008, repeated word by word the previous decision of 29 December 2007. The 
following five decisions, namely the decisions of 22 November 2008, 8 January, 20 February, 15 
July and 29 August 2009, reaching the same conclusion, relied on:

- forensic medical report no. 39/696 of 23 April 2007 establishing that the death of the 
applicant’s son was caused by an open blunt traumatic brain injury accompanied by contused head 
wounds and bruises, haemorrhages in the soft tissues of the head, fractures of the skull bones, 
haemorrhages above and under the maters, complicated by brain oedema and compression;

- statements by V. submitting that on 17 January 2007 he had a fight with the applicant’s son and 
administered to the latter at least two blows on the head with a broken piece of a baseball bat, 
following which he called the police who took the applicant’s son to the police station;

- statements by witnesses T. and P. who were present at the scene of the fight and confirmed the 
statements by V.;

- statements by police officer Erk. who arrived at the scene and saw the applicant’s son squatted 
down, with blood streaming from his head and a bruise under his eye; he submitted that the 
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applicant’s son, V., T. and P. were taken to the police station, following which an ambulance was 
called for the applicant’s son as his head was bleeding; no violence was applied to the latter;

- statements by the officer on duty Tr. who received information about the fight and saw the 
applicant’s son brought to the police station in a state of alcoholic into�ication, with a lacerated 
wound in the region of one eye and several abrasions, following which an ambulance was called to 
the applicant’s son and he was taken to the hospital; he submitted that nobody in his presence 
subjected the applicant’s son to any beatings;

- similar statements by officer on duty Ser.;
- statements by operative agent Mir. who saw the applicant’s son at the police station with 

injuries on his body; he submitted not having seen anybody beating the applicant’s son at the police 
station;

- statements by witness F. who arrived at the police station having learned that the applicant’s son 
had been taken there; however, she was informed that the later had been taken to the hospital to be 
treated for his injuries; she further submitted that in hospital the applicant’s son told her that he had 
been beaten up by the police in the entrance of V.’s house;

- statements by witness G. who accompanied the applicant’s son in the car to the scene of the 
fight; he submitted that the applicant told him he had to settle scores with a man called �Erik� who 
cooperated with the police; he saw the applicant’s son knock on the window, let inside the building 
with a baseball bat in his hands; in about fifteen minutes he saw the police arrive the e�it the 
building fifteen minutes later; the applicant’s son was walking unassisted, he was not handcuffed, yet 
he was holding on to his head; one of the police officers was holding a plastic bag with two 
fragments of the baseball bat; the applicant’s son sat in the police car and was taken to the police 
station; he did not see anybody hitting the applicant’s son or threatening him;

- statements by the applicant who submitted the her son told her that he had been beaten up by 
the police;

- statements by witness Min. who knew about the fight from V.;
- statements by witness Mot. who knew about the fight from T.;
- statements by neighbours Sukh. and Tishch. who knew nothing about the events in question;
- statements by witness Gor., the applicant’s son’s partner, who learned from the latter that he 

had been beaten by the police;
- statements by witness Ven. who underwent treatment in the hospital at the time when the 

applicant’s son was admitted and who submitted that the latter told him of having sustained the 
injuries having been beaten with a baseball bat;

- police station’s registration log which contained no mention of the applicant’s son being 
arrested on the 17 January 2007;

- e�pert report no. 366 V. according to which V. had an abrasion on his right forearm which 
could have been caused on 17 January 2007 from a blow by a hard blunt object;

- e�pert report no. 250 on e�amination of the applicant’s son’s skin sample from the left half of 
the parietal region of the head with well-defined diffuse microinclusions of iron;

- e�pert report no. 52 of 2 July 2008 that the open blunt brain injury of the applicant’s son was 
due to a combination of traumatic impacts in the region of the head which could be caused under 
circumstances described by V., that is by infliction of multiple blows by a baseball bat fragment in 
the region of the head.

Throughout the proceedings five different investigators were entrusted with the investigation.
In the meantime, the applicant repeatedly challenged the adequacy of investigation. In particular, 

she complained about the failure of the investigator to inform her of the decisions taken on the case 
and to e�plain the possible venues for appeal. She further complained about the refusal of her 
requests to obtain information about the e�act time when V.’s call was registered at the police 
station, the e�act time when her son was brought to the police station and when the ambulance was 
called for him. The applicant also sought to have clarified the reasons why her son had not been 
questioned on the circumstances in question for a week until he lapsed into a coma, and to obtain 
e�pert e�amination of blood stains on his clothes which could have clarified whether he had been 
standing up or laying down when he sustained his injuries.

In response to her complaints, on 29 May, 18 August, 5 September and 26 September 2008 the 
Moskovskiy District Court of Kaliningrad found the investigator’s refusals and inactivity unlawful 
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and unjustified and obliged to eliminate the above deficiencies by way of conducting a thorough 
and comprehensive investigation.

However, regardless of the above decisions no measures were taken by the investigation to 
remedy the defects of the conducted enquiries.

Relying on the failure of the investigation authority to comply with the requirements of the above 
decisions, on 15 October 2008 the applicant challenged the inactivity of the head of the investigation 
department before the court.

On 12 December 2008 the Moskovskiy District Court of Kaliningrad found the inactivity of the 
head of the investigation department unlawful and obliged the latter to eliminate the violations 
found, also to no avail.

The case-file contains no information on any further developments in the investigation of the 
circumstances of the applicant’s son’s death.

B.  Civil claim for damages

On 25 December 2008 the applicant brought civil proceedings against the Ministry of Finance 
seeking to recover non-pecuniary damages caused to her by the failure of the domestic authorities to 
investigate her son’s death.

On 31 March 2009 the Tsentralniy District Court of Kaliningrad dismissed the applicant’s claims.
On 20 May 2009 the Kaliningrad Regional Court upheld the judgment on appeal.

COMP�AINTS

1.  The applicant complained under Article 2 of the Convention about the death of her son at the 
hands of the police and the absence of an effective and prompt investigation into his death.

2.  She further complained under Articles 6 � 1 and 13 about various decisions of the domestic 
authorities preventing her from obtaining the effective investigation into her son’s death.

QUESTIONS TO THE PARTIES

Having regard to the procedural protection of the right to life (see Calvelli and Ciglio v. Italy 
�GC�, no. 32967/96, � 51, ECHR 2002-I), was the investigation by the domestic authorities into the 
death of the applicant’s son as a result of alleged beatings by the police in breach of Article 2 of the 
Convention? � as the applicant involved in the procedure to the e�tent sufficient to safeguard her 
legitimate interests?

The Government are requested to produce the entire investigation file pertaining to the 
circumstances in question and to inform the Court of the current state of proceedings in the case.

AGARKOVA v. R�SSIA �STATEMENT OF FACTS AND ��ESTIONS

AGARKOVA v. R�SSIA �STATEMENT OF FACTS AND ��ESTIONS 
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FOURTH SECTION

Application no. 52446/08 
Krzysztof GOLA 

against Poland 
lodged on 22 October 2008

STATEMENT OF FACTS

The applicant, Mr Krzysztof Gola, is a Polish national, who was born in 1957 and lives in 
Czeladz.

The facts of the case, as submitted by the applicant, may be summarised as follows.
On 1 April 2001 the applicant’s twenty-year-old son M. died as a result of a fire in an office 

building of company A specialised in trading in precious metals.
The applicant’s son had been employed by a security agency B as a security agent only one day 

earlier and was sent to guard the premises of company A. For this first assignment he took with him 
a friend, Mr M.Z. On the night of 1 April 2001 unknown perpetrators broke the window in the office 
building and introduced a burning item and a highly inflammable substance. The perpetrators 
prevented the applicant’s son and his friend from leaving the building by threatening them with 
firearms. Mr M.Z. finally ran out of the building with severe burns; he died of his injuries a few days 
later in a hospital. The applicant’s son was found dead inside the building.

On 2 April 2001 the Bedzin District Prosecutor opened an investigation into the incident. During 
the investigation it was disclosed that one day earlier, on 30 March 2001, an arson attack had been 
attempted on the same building.

On 5 April 2001 the prosecutor requested an expert opinion.
On 18 December 2001 the prosecutor decided to stay the proceedings pending the preparation of 

the expert opinion. On 19 August 2002 the prosecutor resumed the investigation.
On 30 September 2002 the Bedzin District Prosecutor discontinued the investigation into the 

arson attack of 1 April and the attempted arson attack of 30 March 2001 and the homicide of two 
persons under Articles 163 and 148 of the Criminal Code due to the failure to establish the identity 
of the perpetrators.

The applicant’s appeal was allowed by the Regional Prosecutor and the investigation was remitted 
to the District Prosecutor. The Regional Prosecutor ordered mobile phone operators to establish the 
identity of persons who had made calls to company A on the night of 30 March 2001.

On 28 January 2003 the Bedzin District Prosecutor again discontinued the investigation. The 
prosecutor repeated the wording of his decision of 30 September 2002 and added that the 
information obtained from telephone operators had not allowed the identity of the caller to be 
established.

It appears that the applicant’s appeal was allowed and the investigation was remitted to the 
District Prosecutor.

On 21 August 2003 the District Prosecutor for the third time discontinued the proceedings.
On 19 January 2004 the Katowice Regional Court allowed the applicant’s appeal against the 

prosecutor’s decision and ordered the prosecutor to continue the investigation. The court pointed to 
discrepancies in the witnesses’ statements that needed to be clarified. It also considered that it had 
not been clarified whether the fire extinguishers had been functioning.

On 10 May 2004 the District Prosecutor stayed the proceedings as one of the witnesses could not 
be found. The applicant’s appeal against the decision was rejected as lodged out of time. On 
16 March 2005 the prosecutor resumed the proceedings.

On 21 March 2005 the Bedzin District Prosecutor discontinued the investigation as the 
perpetrators had not been established.

It is not clear whether the applicant appealed against this decision to the Regional Prosecutor. The 
applicant however continued to write letters and complaints to the Prosecutor General, the Minister 
of Justice, and other authorities complaining about the shortcomings of the investigation which had 
failed to clarify many issues.
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On 20 July 2007 the Katowice Appellate Prosecutor in reply to one of his letters informed him 
that he would open an investigation into his allegations against his son’s employer, the security 
agency B.

On 3 December 2007 the Bedzin District Prosecutor discontinued the investigation into whether 
the employer had put the life of the applicant’s son in danger, in breach of Article 220 of the 
Criminal Code.

The applicant appealed and on 22 February 2008 the Bedzin District Court allowed the appeal and 
quashed the prosecutor’s decision. The court considered that the circumstances of the case called for 
examination under Article 160 of the Criminal Code which penalises endangering the life of a person 
in general and not particularly in the context of employment. The court further ordered an 
investigation of the discrepancies between statements of witnesses and instructions given to security 
agents employed by B in case of a danger of fire. Moreover, it was to be examined whether the 
applicant’s son had been informed about the attempted arson attack on company A which had taken 
place one day before his death.

On 30 April 2008 the Bedzin District Prosecutor discontinued the investigation finding that the 
offences prohibited by Articles 160 and 220 of the Criminal Code became time-barred after five 
years.

The applicant’s appeal against the decision was dismissed by the Bedzin District Court on 21 
August 2008 as the charges were time-barred.

COMPLAINT

The applicant complains without invoking any Article of the Convention that the investigation 
into his son’s death was not thorough and effective and did not clarify the circumstances of his death. 
In particular he complains that the authorities failed to investigate the failure on the part of his son’s 
employer and company A to provide training and sufficient fire safety installations, which 
contributed to the tragic outcome of the arson attack. Moreover, his son was not informed about the 
attempted arson attack which had taken place one day before taking up his duties at company A. The 
applicant repeatedly complained about this to the authorities but they only started to investigate these 
charges in 2007 when they were already time-barred.

��EST�ONS TO T�E �A�T�ES

1.  Having regard to the procedural obligations of the State, was the investigation into and judicial 
examination of the death of the applicant’s son thorough and effective, as required by Article 2 of the 
Convention? Reference is made in particular to the fact that the investigation to clarify fully the 
circumstances of the death of the applicant’s son was initiated only in 2007 and discontinued as they 
were time-barred.

2.  The Government are invited to provide copies of the decisions of the Regional Prosecutor 
following the applicant’s appeals against the Bedzin District Prosecutor’s decisions of 30 September 
2002 and 28 January 2003.
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FIFTH SECTION

Application no. 16128/08 
Kristina PETRUSEVSKI  

against Slovenia 
lodged on 28 March 2008

STATEMENT OF FACTS

The applicant, Ms Kristina Petrusevski, is a Slovenian national who was born in 1966 and lives in 
Grosuplje. Her application was lodged on 28 March 2008.

A.  The circumstances of the case

The facts of the case, as submitted by the applicant, may be summarised as follows.
On 21 August 2006 the applicant, driving a car, was stopped by police. She was issued a payment 

order accusing her of driving on the emergency lane in breach of section 110 (17) of the Road 
Traffic Safety Act. The payment order contained information concerning the location of the offence, 
the car and the aforementioned legal qualification and an indication of a fine of 50,000 Slovenian 
tolars (approximately 200 euros (EUR)). It contained no further details.

On 23 august 2006 the applicant lodged a request for judicial review in which she alleged, inter 
alia, that her car had broken down due to overheating and that for that reason she had resorted to the 
emergency lane.

On 28 June 2007 the Grosuplje Local Court rejected her request on the basis of the payment order 
and the statement of facts submitted by the police. The court found that the facts, which were 
personally observed by the police officer, were correctly established, that there were no procedural 
violation and the sanction was rightly applied. The applicant was ordered to pay EUR 50 for court 
fees.

On 18 September 2007 the applicant lodged a constitutional appeal in which she complained of a 
violation of her fair trial guarantees.

On 24 October 2007 the Constitutional Court dismissed the constitutional appeal. It relied on 
point three of the first paragraph of section 55b read together with point four of the second paragraph 
of section 55a of the Constitutional Court Act.

B.  Relevant domestic law and practice

For the relevant domestic law and practice see Suhadolc v. Slovenia(dec.), no. 57655/08, 17 May 
2011.

In addition, section 110 of the Road Traffic Safety Act (Official Gazette no. 3/2004, implemented 
on 1 January 2005) reads, in so far as relevant, as follows:

“(10)   It is forbidden to drive, park or stop on the emergency lane, except in the case of emergency.

...

(17)  The person who acts contrary to the second, ninth and tenth paragraph of this section shall be punished with 
the fine of 50,000 Slovenian tolars.”

COMPLAINTS

The applicant complains that her conviction was based on the facts subjectively observed by the 
police and that she did not have a public hearing and the opportunity to defend herself in person or to 
adduce evidence in her favour before a court, in breach of her right to a fair hearing as provided for 
in Article 6 § 1 of the Convention.
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Relying on Articles 6 and 13 of the Convention, the applicant complains that the Constitutional 
Court declined to deal with her constitutional appeal and merely referred to section 55a of the 
Constitutional Court Act, which had entered into force after the constitutional appeal had been 
lodged. She argues that this decision of the Constitutional Court denied her the right of access to 
court and retroactively interfered with her rights.

In addition, the applicant complains that there was a breach of the presumption of innocence and 
that, contrary to Articles 6 and 13 of the Convention, no appeal against the local court�s judgment 
was possible.

Lastly, the applicant complains that the police had interfered with her right to liberty, as she had 
been stopped without a warning.

��EST�ON TO T�E �ART�ES

Having regard to the lack of a court hearing, did the applicant have a fair trial in the determination 
of the criminal charges against him, in accordance with Article 6 § 1 of the Convention?
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FOURTH SECTION

Application no. 31804/10 
Jan ZAŁUSKA 
against Poland 

lodged on 24 May 2010

STATEMENT OF FACTS

The applicant, Mr Jan Załuska, is a Polish national, who was born in 1946 and lives in Warszawa. 
He is represented before the Court by Mr W. Wrzecionkowski, a lawyer practising in Olsztyn.

The facts of the case, as submitted by the applicant, may be summarised as follows.
On 27 August 2001 the applicant was kidnapped by unknown individuals after a business meeting 

concerning a large-scale financial transaction in connection with privatisation of an oil refinery.
Between 27 August and 23 November 2001 the applicant was kidnapped by three individuals. 

The applicant was bound with a chain to a wall, beaten and left with his wounds unattended to, hung 
naked from a ceiling, soaked in water and asphyxiated by placing a plastic bag over his head. His 
persecutors interrogated him repeatedly and threatened him and his family in order to obtain 
information and powers of attorney. Afterwards the perpetrators left the applicant in the woods from 
where he managed to make his way home.

The applicant informed the police about the events. He also obtained a medical certificate 
confirming his injuries.

On 5 November 2002 the police arrested three persons in connection with the investigation into 
the events of 2001. Two of them remained in pre-trial detention until August 2003.

On 30 June 2004 the prosecutor indicted L.M. and J.G. before the Warsaw District Court.
On 26 June 2007 the prosecutor indicted J.S., a lawyer with whom the applicant had had a 

meeting just before his kidnapping.
Afterwards both cases were joined and examined together (VK 1827/06).
In January and October 2008 the applicant, who joined the proceedings as an auxiliary prosecutor, 

asked the trial court to schedule a hearing.
On 16 November 2009 the applicant lodged a complaint about a breach of his right to trial within 

a reasonable time and asked for just satisfaction. He relied on the amended Law of 17 June 2004 on 
complaints about a breach of the right to an investigation conducted or supervised by a prosecutor 
and to a trial within a reasonable time (Ustawa o skardze na naruszenie prawa strony do 
rozpoznania sprawy w postępowaniu przygotowawczym prowadzonym lub nadzorowanym przez 
prokuratora I postępowaniu sądowym bez nieuzasadnionej zwłoki) (“the 2004 Act”).

On 22 December 2009 the Warsaw Regional Court allowed the applicant’s complaint and 
awarded him 5,000 Polish zlotys (PLN) in compensation. The court considered that there had been a 
delay in particular after the lodging of the bill of indictment against L.M. and J.G. Moreover, the trial 
court had remained inactive since 2007.

On 29 November 2010 the Warsaw District Court decided to sever the proceedings and to 
examine the case against L.M. and J.G. separately from the case against J.S.

In 2011 both trial courts held many hearings in the two criminal cases but have not yet finished 
hearing the applicant and no witnesses have been heard. No judgment has been given.

COMPLAINT

The applicant complains under Article 6 of the Convention about the length of the criminal 
proceedings against his persecutors. He submits that he has been living in permanent fear and 
anxiety knowing that the accused are at liberty and have not yet been punished.
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��EST�ON TO T�E �A�T�ES

Having regard to the procedural protection from torture and inhuman or degrading treatment (see 
paragraph 131 of Labita v. Italy �GC�, no. 26772/95, ECHR 2000-IV and Denis Vasilyev v. Russia, 
no. 32704/04, �� 89-100, 17 December 2009), was the investigation and judicial examination in the 
present case by the domestic authorities in breach of Article 3 of the Convention?
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